lane 


2 fh 
a a ‘t 


a % 
A Gs eel Fay 
ASP a In 
Sone Tan ON ON RELIGIOUS YIb/E RT Y eal," 
Ler | Rita tee “x 
IN LATIN AMERICA #¥)/ rinneny 1 
ee re re eer ee tl LO yO) 
S\LIONAnT j/—! 
Buck Hill Falls, Pa. Nee ees ne 
“November 10-12, 1955 NOU Ne / } 
Pe ge oar 
RT eK Lee ae ¢ / 
AP PEE Mena i a ao dg 8 
ee es end a *& VD! rd 


UNITED STATES TREATIES OF FRIENDSHIP, TRADE AND NAVIGATION 
Their religious liberty clauses and the uses made of them 
- Hipolito Marcano - 


OFFICIAL DATA ON TREATIES OF FRIENDSHIP, TRADE AND NAVIGATION 
WITH LATIN AMERICAN COUNTRIES 
provided by 
Department of State, U.S.A. 


Me ai 


as af Ne 


“ a. 
\ a 
; 
} 
A 
1s 
ye 


COMMITTEE ON COOPERATION IN LATIN AMERICA 

of the Division of Foreign Missions of the 

National Council of the Churches of Christ 
in the U. 


Se fe 


PORE ee eb ar OS TL Le ASW Wag ky iN Se 


Digitized by the Internet Archive 
in 2022 with funding trom 
Columbia University Libraries 


https://archive.org/details/unitedstatestrea00marc 


UNITED STATES TREATIES OF FRIENDSHIP, TRADE AND 
NAVIGATION: THEIR RELIGIOUS LIBERTY CLAUSES AND 
THE USES MADE OF TITEM 


Hipolito Marcano 


Treaty making is a long established practice among the mem- 
bers of the family of sovereign nations by «hich they oblige them- 
selves in mutually determined rights and cuties to each other, A 
treaty is primarily a compact or a solemn agreement between two or 
more sovereign states executed through their legally appointed 
officers with the legislative sanction of the supreme authority of 
the contracting parties, it is not a mere legislative process thich 
transforms into written lew the meeting of minds of the agents, It 
implies and denotes friencly and political relations between the 
parties in their broadest meaning as a token of mutual trust and 
good faith, which should be the guiding principle to interpret the 
specific subject or items covered by the treaty, The honor, dignity 
and interest of the respective parties to a treaty, are the points 
of reference and the unwritten footnotes of the compact, Those high 
spiritual values are -- or should be -- ever present during the 
negotiation and ratification of a treaty as well as during its in- 
terpretation and application, 


Throughout the life of a treaty the specific terms related 
to the subject matter of the contract, and the intention and atti- 
tudes of the parties, are at stake, The biography and history of 
the document form an indivisible act to be interpreted in the high- 
est spirit of uberrima fides for the mutuzl benefit and protection 
of the parties and of their nationals, The body politic of the 
sovereign powers bound by the treaty, their constitutional structure, 
and finally the inalienable rights of their respective nationals, 
should also be taken into consideration in a liberal interpretation 
of the compact, if such compact is to be considered as a double 
entry account of the public faith and honor of those bilaterally 
obligated by it. 


Thus, neither the layman nor the jurist may conclude that 
those rights, vested upon the respective nationals of the signa- 
tory powers, are curtailed, reduced, or in any way impaired by the 
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terms of a treaty of friendship, trace or navigation. On the con- 
trary each sovereign state binds itself to respect and protect the 
rights of citizens or subjects of the other signatory, while they 
are living or temporarily travelling within its own territorial 
jurisdiction, provided that general or specific reference is made 
to those constitutional rights, In this respect it is well to point 
out that although the rule of ejuscdem generis eould be applied in 
the construction of a treaty, especially when words or phrases are 
not clear enough or are doubtful as to their specific meaning, all 
relevant constitutional rights and jus gentium should be spelled 
out in the text, if ovr nationals are to be protected in the exer- 
cise of those rights, once they cross the frontiers of the world, 


One of our most cherished constitutional rights is the free- 
dom of worship, Our nation was built on the solid foundation of 
that principle, and our culture has grown wp nurtured by that un- 
questionable spiritual and moral value, It is part of the American 
way of life, part of our collective psychology and point of depar- 
ture of our rational process in matters of civil liberites, 


Today, when the most sacred human rights are at stale in the 
cold anc hot wars in every corner of the world, we must give top 
priority to our standards of religious liberty when wesit at the 
bargaining table to negotiate our treaties of friendship, trade and 
navigation, It does not follow that by so doing we gre imposing our 
way of life on the other power across the table. On the contrary, by 
including specificallv the clauses of religious liberty in the con- 
tract, we are not trespassing on the other nation's sovereignty or 
national honor, We are defending and protecting the constitutional 
and spiritual frontier of our ow nationals to the same extent that 
we are willing to protect and defend the constitutional rights of 
their nationals, ‘le are not being aggressive or imposing, We are be- 
ing sentinels of our own hereditary principles of human understand- 
ing and friendship, 


Nobility is no longer a characteristic of our American cul- 
ture, It is a common trait anc denominator of all cultures and 
civilizations, The world has growm too small and there is not much 
social and geographical room left for differentiations of our cul- 
tural traits and departamentalization of our attitudes, reactions 
and social complexes, The requirements of this scientific era, re- 
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quire a rethinking of our patterns of human and international re- 
lations - not to conform our values to this age - but to uphold 

and maintain our values against the perils of the ereeping materia- 
listic forces that threaten to destroy the lines of communication 
between God and man, The strategy of those organized forces of evil, 
that tend to rule the world and control the souls of men, is wel 
known, All references to spiritual or moral values should be kept 
out of circulation, cloistered and locked in the classrooms of theo- 
logical schools or within the starchy and ritualistic premises of 
the Temples, Outside, in the crossroads of human destiny, those 
values are not even mentioned, Other values and doctrines of secu- ° 
lar nature are the light at the feet of man and a torch in his path, 
Little by little those values have displaced our values from the 
classical patterns of human relations, It is no wonder then that 
religious liberty clauses are so often omitted in the working pa- 
pers and in the final draft of the treaties of friendship, trade 
and navigation, 


This is a serious concern to us, because there is no clear- 
cut explanation for this sin of omission, except that in the minds 
of certain people the reference to religious liberty clauses might 
embarrass the other contracting party or put in peril the real ob- 
jectives of the treaty, which might be the right to build an air 
base, the right to navigate our navy in foreign coastal waters, the 
use of harbors for defense measures, or the right to contril the 
production of any of the so-called strategic materials, That tech- 
nique of treaty negotiation is a clear and present danger to our 
cultural foundations and a total reversal of our historic position 
as guardians of the fundamental principles of Christian truth which 
make men free, 


If our nation was built upon the foundation that all men 

are created equal, and our Constitution specifically recites the 
principles of religious freedom, we can never justify the omission 
of those sacred and eternal rights in the expediency of material 
and transitory interests, To accept that theory is tantamount to 
accepting the barbarian strategy that the end justifies the means, 
even of the means include the negation or absconding of our faith 
to conform to the psychological complexes and whims of those who 
have no faith at all, but who have plenty of raw materials, good 
anchorage, fine lowlands, and good mines, Religious liberty clauses 
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are left out but in the end we achicve the reward of our precon- 
ceived aims, Again I insist that in the faco of human mobility - 
especially American mobility among our Latin American neighbors - 
religious liberty clauses should not be implied but specifically 
recited in all treaties of friendship, trade and navigation, It is 
the only safeguard to protect our nationals in their God-given 
franchise of free worship, and the only means of shoving to our 
neighbora and to the worlc our integrated personality around an 
integral liberty. 


It is a wellerecognized doctrine that a treaty is not only a 
compact between nations but also the "law of the land" as far as 
the United States is concerned, This means that a treaty may not 
in any way reverse or override the Constitutional principles, which 
are the accrued or vested rights of the neople, The President of 
the United States has broad powers to negotiate and implement the 
ratification of treaties, and in some cases he has the sole power 
to enter into international agreements which need no ratification 
by the Senate, But in any case, the obligations of our country in 
a treaty or agreement cannot go bevond the constitutional boundarics, 
No treaty can stand a court test if it is inconsistent with our 
form of Government or if it is in conflict with ovr Constitution, 
or if in any way it interferes with the relations between the 
States and the Federal Government, These principles have been 
firmly established by the jurisprudence and are generally accepted 
as part oz the ethics and procedure in treaty-malking. 


Vhen a treaty of fricndship, trade and navigation omits all 
reference to religious liberty clauses, certainly it is not in har- 
mony with our Federal Constitution, We accept that a treaty - be- 
ing a contract that covers specific subject matter negotiated be- 
tween nations - cannot recite cach and every one of our constitu- 
tional principles contained in the Bill of Rights, but if we are 
to protect our nationals we should be careful to incluce those fun- 
damental principles that involve the personal liberty and dignity 
of the individual, Otherwise, we are limiting the scope of the Con- 
stitution when we negotiate with friendly nations to foster mutual 
friendship, to establish and control reciprocal trade and’ commerce 
which includes transportation, and to regulate navigation, Again I 
insist that in the absence of a convincing explanation, the omis- 
Sion of religious liberty clauses in our treaties is a direct at- 
tack on our basic liberties, 
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Treaty=making procedure 


The power to negotiate and ratify treatics developed along 
with the delagated functions of the Federal Government by the 
original states on March 1, 1781, a treaty or contract could not 
bind any of the component states. But Congress assumed the power 
to make treaties, although there was not specifitc delcogated power 
by the states to tne Federal Government to do so, This assumption 
of power by Congress was recognized and sanctioned by the Suprente 
Court, In the case of Ware vs, Hylton, 3 Dall (U,S.) 199, 1 L ed. 
568, iir, Justice Chase, speaking for the high court said: 






"The powers of Congress, curing that whole period, were 
derived from the people they represented, expressly given, 
through the pep sD of their state conventions, or state 
legislatures; or that after they were exercised they were 
impliedly eed by the acquicncence and obedicnce of 
the peopls ,.. The powers of Congress originated from 
necessity, and arose out of, and were only limited by, 
events; or, in other..words,. they. were revolutionary in 
their very nature, Their extent denended on the exigencies 
and necessities of ° public affairs, It was absolutely and 
indisvensably necessary that Congress should posscss the 
power of conducting the war against Great Dritain, and 
therefore if not expressly given by all (as it was by some 
of the states), I do not hesitate to say, that Congress 
did rightfully possess such power, The authority me make 
wor of necessity implics the power to make peace, or the 
war must be perpetual, I entertain this general eee that 
the several states retained all internal sovercignty; and 
that Congress proverly possessed a ae at rights of exper- 
nal sovereignty, among others, the right to make treaties 
o£ commerce anc clliance; as with France on the 6th of 
February, 2770." 


AS carly as June 11, 1776, the Continents] Congress was 
ighly concerned with the technique of treaty making with foreign 
a on It had the intention to join the family of free nations 
and one of the means to achieve this enc was by international cone 
acts, Although they were primarily concerned tith the national 
problem of indepencence and constitution writing, they appointed 
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a committee to draft treaties to be submitted to other powers, On 
September 1776, this committee rendered its report and a model draft 
of a comiercial treaty was approved by Congress. 


Under the terms of the Articles of Confederation, Congress 
was specifically empowered to’ make treaties and alliances, provided 
nine states consented thereto, However, this delegated power was 
limited, No commercial treaty entered into by Congress on behalf of 
the United States could curtail or restrain the legislative power of 
the respective States from imposing the same taxes and duties on 
foreigners as their own citizens were subjected to, or from prohi-~ 
biting the exportation or importation of any goods, See Articles of 
Confederation, Article 9, 


It is obvious that the Founding Fathers wanted to put the 
native citizens in pari causa with aliens or nationals of other 
contracting nations, This should be the point of departure and con- 
stant reference for the modern procedure in treaty-maling, especial- 
ly when the rights and duties of our nationals are sometimes in- 
paired or restrained to conform to the exigencies of foreign powers 
whose constitutional guarantees are less liberal than our own, 


Under the Constitution of the United States, the Federal 
Government has the sole pover to make treaties, See Article 2, Sec- 


tion 2, Paragraph (2). Ennumerating the duties of the President of 
the United States, it says: 


(2) He shall have power, by and with the 
advice and consent of the Senate, to 
make treaties, provided two-thirds of 
the Senators present concur,...... 


Apparently the Executive Branch was vested with the right to make - 
or negotiate the treaty and the Senate with the right to ratify it. 
That does not mean that the Senate is obliged to adopt or reject 
in toto the proposed cocument, It may modify or amend the text. 
Haver v, Yaker, (Jacker v, Magee) 9 Wall (US) 32, Led, 571. On 
the other hand, Congress is poverless to preempt the field of in- 
ternational negotiations, That power is vested in the Executive, 
OS oe vs, Curtiss-Wright Export Corp., 299 U.S. 30h, 81 1L 
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This division of powers in the process of trenty-making is 
the product of judicial interpretation and vractice, The letter of 
the Constitution makes no such distinctions, The words "by and with 
the advice and consent of the Senate", tend to associate the Execu- 
tive and the Legislative Upper House in the claborated process of 
treaty-malking, Through judicial interpretation, however, this common 
constitutional phrase has become more and more 2 border line that 
separates and less and less a bridge that unites, 


President Washington read carefully this clause of the Con- 
stitution, at a time when lawyers were not pestering the Exccutive 
office with confusing legal opinions, so he sought "the advice and 
consent " of the Senate in the sc aguesretehe of certain treaties, to 
find himself entangled with all kinds of difficulties with politi- 
cians and parlamentarians, He abandoned the method because it was 
highly unsatisfactory, From there on, the process was split in two 
different functions, which usually clash because of their antagonis-~ 
tic outlooks on the same subject, 


It was not until 1816 that the Senate created the powerful 
standing Committce on Foreign Relations, which has served as a 
connecting and consulting agency between the Fresident and the 
Senate on international policy, ven so, on frequent occasions 
they have clashed head-on with tremendous damage to our Foreign 
Policy and to our standing in international relations, 


Vide: 
The Senate and Treaties - Nalston Hayden - New York, 
1920 


Treaties, Their Making and Enforcement - Samuel B, 
sar aaa ind Crandall, Ciaot, Vi, Washing- 
ton, 1916 


The Constitution and World Orga reani zation - Hdward 5, 
omfin, Chapt, Ill, Princeton 
University Press, 19h), 


From 1789 to 1929 about 900 treaties were proclaimec by the frresi- 
dent and some 200 were rejected or ammended in’ such a fashion that 
the President dropped all further negotiations, 
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Executive Agreements ‘ith Forcign Powers 


Treaties are not the only legally binding doctments entered 
into by our nation and foreign powers, Very freauently the Presi- 
dent negotiates and signs documents or agreements with other nations 
which need not be submitted to the Senate for its ratification, Some 
of those agreements are specifically authorised by Congress and re- 
quire only Congressional approval or subsequent implementation, 
whereas others are entered into by the President because of his 
executive or diplomatic powers as Chief of the State, An illustra- 
tion of President agreements authorized by Congress are those en- 
tered into with many European powers as a result of the Lend Lease 
Act of March 11, 1941, These agreements are equally binding as a 
treaty and are also the “law of the land", and so have been upheld 
by the Courts of Justice, ae EP Mark, 1h *H, *S, ae (2892)5 
serielbtey day <7) (On Von Unmome (Us oe (sas re VI Ge (1 Genie USE Pvst Fin ‘Fink 
315 U. Sy 203 (ie). 


Apart from above mentioned agreements cither authorized by 
Congress or made within the purview of Presidential powers, the 
Iixecutive has entered into similar agreements of another nature, 
Some of these have been in the nature of formal exchange of dip- 
lomatic notes, the sum total of which show the meeting of minds of 
the parties, like the protocol of August 12, 18°8 between the 
United States and Spain by which, as a result of the Spanish- Aneri- 
can War, Spain relinquished all rights in Cuba and ceded Puerto Rico 
to the United States, These agreements do not have to be sanctioned 
by Congress although they are binding on the United States, In one 
instance, President Theodore Roosevelt entered into a Treaty with 
the Republic of Santo Domingo to take over its customs houses and 
operate them with U. 5S, civil and military personnel, The Senate 
refused to ratify the trocoty, Roosevelt promptly amended the docu- 
ment, called it an"agreement" and went ahead with his scheme with- 
out the sanction of Congress, lle was advised by lawyors to drift 
away from politicians, The question still open to debate is whether 

hese agreements shoule or should not be ratificd equally by Con- 
gress, which represents the national will, inasmuch as these docu- 
ments are ultimately applied in the ficld of private humen rights, 


Generally speaking that is the legal and constitutional scope 
of our treatics and agreements with other powers since the incep- 
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tion of the Republic, Howover, there is also a moral cimension to 
this political or dinlomatic function, “hen the Fresicent - through 
his State Department - negotiates a treaty or an agreement, he has 

a starting point, He knows what the nation or our nationals need 
and he knows hot to achieve his ends, Both parties are expected to 
make concessions, Both parties are called upon to meet the other 
half way, relinquishing rights and malcing sacrifices not conflicting 
with national honor and dignity, In the Bata ‘blishment of friendly 
relations, in the regulation of trace and in the control of navi- 
gation, the contracting parties have a lot to give and a lot to 
take, Both learn by the experi.ence ond both grow closer if they come 
to the bargaining table in good faith, 


Nobody is supposed to negotiate out of strength, other than 
the moral strength of free peoples under God, It is at this point 
when the values that underlie our culture and integrate our civi- 
lization, should be displayed and faced with courage, On behalf of 
huian brotherhood anc. international friendship, we ere willing to 
understand with tolerance the other contracting party's points of 
view but we should request in return the same understanding for 
our culture and our way of life, Foreign nationals have tne full 
protection ofthe laws, the Constitution anc tle: Courts of Justice, 
while they live or travel within our boundaries, 


Vide: 


68 Led. U, S, 256 and 6 i CL. p, Li, 


ne Re ee A ee 


Wong Wing vs, U. 8. 163 vu. 3, 228; 11 Leds 10 

It is only natural to expect that our nationals should re- 
ceive equal treatment when living or travelling in 2 country with 
which we have negoticted and signed « treaty of friendship, trade 
and navigation, I do not mean to pretend that friendly powers with 
which we negotiate treaties should armmend their fundamental laws 
or their constitutions to include our Bill of Rights, “hat I mean 
is that the Sung ee to our freedom of worship should also be 
negotiated as a basic consideration in the treaty-making,. To me, 
that is the “eos dimension of the political or diplomatic act 
of negotiating a treaty with amy foreign power, 
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Our Relations with Latin america 

the term Latin America is a political misnomer, South of 
the Rfo Grande we do not have any political entity under that 
name, We have twenty neighbors with similar cultural and histori- 
cal background but which differ substantially among themselves ‘and 
with whom treaties have to be carried out in different fashions, 
Although Central and South Americans have 2 common origin and a 
common background in many respects, they have heterogencous psy~ 
chological’ patterns of behavior within an homogeneous race con- 
Sciousness, Faced with a set of facts as subject matter for a 
treaty or an agreenent, not all Latin American States will react 
in the same way, National pride, dignity and honor are always at 
stake, Those intangible values come first and they are paranount 
to any other consiceration, iowever, although that sentiment is 
unanimous among Latin Americans, tne approach might differ accord- 
ing to the ciremstances, The difference in approach might be due 
to their differences in political structure, their mixed cultures, 
or maybe the historic cireumstances and attitudes towards the 
United States, Throughout Latin America there is an ever-present 
subconscious resentment ageinst the "Colossus of the North", Sin- 
cere efforts have been made by our State Denartient to dig deep 
into that racial ana social phenomenon to determine its causes 
and means of preventing its spreading, But we have not gone very 
far. The anti-American scntiment is there, It moves up and down 
as if it were the mercury in 2 tacrmometer, It all depends upon 
he kind of relations between governments or on the attitude of 
our nationals toward our southern neighbors, Due to tensions in 
the international situation, sometimes we are forced to cling to 
each other and we feel closer bonds of sincere friendship tying 
us together in one big continental family, But sometincs, sny lite 
tle incident - provoked by an irresponsible tourist, an wscrupu- 
lous mine foreman, a dminken sailor, a stiff-necked immigration 
officer, or an idiotic reporter - precipitates crisis and tension, 
which brings out that sub-conscious anti-Americanism. 


Thus our pattern of relations with our Latin American 
neighbors has to be constantly reviewed and enriched with new 
experiences and in the light of the dynamic growth of this young 
continent, We made a bad start, a very bad one, Tho pattern of 
negotiation out of force with the weaker brothers cid not create 


wits 


respect for us, but fear and hate, he were not looked upon as a 
big brother but as the big bully always asking whether anybody 
wanted to start something, The presence of our Marines in IKcara- 
gua, Santo Domingo and Mexico; our big yard~stick policy; even the 
narrow interpretations of the’ Monroe Doctrine were elements of an 
erratic Latin American policy, From the colonization up to the pre-~ 
sent cate, we grey by leaps and bounds, wheras our Southern neigh- 
bors grew at a very slow pace, lie acheived the highest success in 
industrial and commercial development, whereas their natural resour- 
ces remain still untouchec, 


Those differences in growth and strength misled some people 
into theories like "our manifest destiny”, which were obviously 
erroneous if not in their primary intentions, at least in their 
interpretation and application, 


But we have covered a lot of ground, “ce have grown into the 
basic reality that we are partners in the human enterprise of col- 
lective thinking, collective defense and collective welfare, Our 
South American neighbors have also grown into cifferent fields of 
endeavor ‘and have different perspectives in their “merican Family 
relations, The growth will continue towards better understanding 
and more tolerance, It all depends upon our ow attitudes and under- 
standing of the nature and behavior of our neighbors and our willing- 
ness to share with them our duties and our obligations with culture 
and civilization as all of us - they and ourselves - see them through 
a common perspective, 


Our Treaties with Letin American Countries 


A very substantial munber of our treaties and agreements of 
fricndship trade and navigation have been negotiated and signed 
with Latin American states, As we grew closer - grographically and 
politically speaking - we needed each other more and more, Latin 
America depends chicfly on its cxports of raw materials as a basis 
for their economic structure, Exports are a very substantial per- 
centage of their national income, especially tin, oil, bananas, su- 
gar, copper, nitrates, cocoa and mm, As a whole, Latin American ‘' 
countries export approximately 20% or more of their national income, 


Vide: 
Prof, Harris, lew York, 19), 
Economic Problems in Latin America, Page 7. 
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In turn we have made Latin jnmerica one of our best customers, to 
whom we sell manufactured commodities and foodstuffs and where ve 
make substantial capital investments, This tremendous development 
in commercial and industriel relations necessarily required scores 
of treatics and agreements to regulate our relations with the dif- 
ferent countries. Sometimes those treaties have been negotiatad 

out of force, sonctimes ovt of threat - principally cconomic threat. 
Sometimes wo have createc the will to negotiate and the favorable 
reaction to out tishes, But today we have abandoned that wrong stra- 
tegy and treatics reflect more and more the free will of the parties 
and their mutual necessities, 


However, there are many forces pulling ad playing around 
bargaining tables which lead to international treaties, These for- 
ces operate on our side as well as throughout Latin America, Their 
object is to use the United States prestige and power to achieve 
their particular ends, without being apart in the negotiations, 
Their interests are the samc everywhere no matter what flags are 
flying under the skies above. So they mancuver out of the shadotr 
and in the twilight of unrecorded conversations and negotiations, 
They make representations through’ their alter ogo or agents without 
necd of identifying the principal, Their ficlds of operation are the 
forcign offices, the embassies, the means of public education and in- 
formation, the centers of political power, etc, Those forces working 
behind the scenes have other poyalties and other interests, for 
which they work and sweat, They have nothing to lose and everytning 
to gain, in the matter of the defense of their strategy across the 
Hemisphere, 


Let me be more specific. As pointed out before, no foreign 

ational has to worry about Religious Liberty within our national 
borders, That fundamental constitutional right is equally shared 
by our nationals and by aliens, Foreign povers negotiating with the 
United States do not have to insist that religious liberty clauses 
be inserted in any treaty, because with or without such clauses their 
nationals are protected by our Constitution and by our Courts of 
Justice, On the other hand, we have to be very careful as to the 
guarantee of that freedom when we negotiate, and should be parti- 
cularly insistent thet such freedom for our nationals be included 
in the treaties or agreements with other countries, because there 
are different levels of religious liberty throughout the different 
Latin American states, 
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The Ronan Catholie Chureh is dorinant throughout the South 
and in many instances goes hand in hand with the governuents and 
other principalities and powers, That Church opposes all sorts of 
freedom of worship in those countries where it is dominant - and 
especially in those countries where it is the established Church, 
If they tolerate any constitutional guarantee favoring religious 
liberty, they sce to it that such liberty is neutralized in its 
practical functions, They have groim for many centuries without op- 
position, ilow that the Mvangelical Churches are making a real in- 
pact on the basic cultural patterns of the peoples of America, they 
strongly object to the free action of our pastors, missionaries and 
religious workers south of the border, and they try every possible 
scheme to prevent their going South, They also try by all means to 
jeopardize the normal developnent of our Evangelical Churches, cither 
by legal schenes or even by physical force, There is a gigantic con~ 
flict going on evervwhere in Latin America, It is a small Evangcli- 
cal Church struggling for its life and existence and a falling giant 
doing its best to prevent that growth, Of course we are aware of the 
fact that the falling giant has 2 lit of strength left, and when its 
om strength fails, it looks for support somewhere else, The battle 
is not yet done, It will take time, courage and energy and faith but 
we are confident that at the end the peoples of Latin America will 
be looking to Christ as their only hope. 


Now, what is the role of these treaties in this struggle for 
the survival of Christ's Church in Latin America? In the first 
place, there are some misconceptions on our part when we deal with 
Latin America, When our negotictors come to the point of human rights 
in general and to religious freedom in particular, they take it for 
granted that all of Latin Amcrica is a Roman Catholic territory, 
where there is no need to talk about religious freedom, If they do 
not take such 2 conclusion for granted, it is injected into their 
minds by a sort of ecclesiastical osmosis and diplomatic pressure, 
The net result is that religious liberty clauses are Icft out alto- 
gether, or if they are included, they are worded in such a way that 
they mean practically nothing, Or they are specifically deleted 
from the text, 


The CCLi made an inquiry as to this particulor point through- 
out Latin America, The results are not conclusive but they are in- 
dicative of the point I have been trying to bring home heretofore, 
Out of the 20 Republics, there was no information on the religious 
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liberty clauses in treaties of friendship, trade and navigation 

from 8 countries (Argentina, Brazil, Chile, Costa Rica, Cuba, 
Eeuader, the Dominican Republic and Paraguay). There was a treaty 
with El Salvador in 1926 and one is pending with Colombia, Bolivia 
reported that’ there is one such treaty, but with no religious li- 
berty, clauses, There are treaties with Honduras, Nexico, Micaragua, 
Panama and Venezvola but none of tam even mentions religious li- 
berty. There is no treaty with Peru, according to the correspondent, 
but Peru has sinilar troatics with other countrics and is signatory 
of the atlantic Charter and the Declaration of Iluman Rights, However, 
as one source puts it, "where the Roman Catholic Church is concerned, 
the signing of such documents makes no difference in practice with 
respect to the libertics of non-Roman Catholics, The Declaration docs 
not operate for dissident minorities", These liberties are only in- 
yoked in cases there they clash with the civil authdérity and are cur- 
tailed in their exercise of absolute power like in argentina during 


tect the Evangelical minorities when their rights are ignored, 


A treaty of Friendship, Commerce and Navigation was negotiated 
with the Republic of Haiti with protocol and exchange of notes on 
March 3, 1955. This is one of the types of treaty that does not 
necessarily need ratification by Congress, but we hope it will be 
subnitted for approval. No reference to religious freedom is made 
in the Treaty, The reasons given for this omission could be sumna- 
rized as follows: that this is a treaty of commerce and questions 
of religion would not appear on such a document; that such clauges 
are unnecessary in this treaty because the Constitution of Uai.ti 
specifically contains religious liberty clauses, Official quarters 
admit, however, that in many instances religious liberty clauses 
arc ineluded in this type of document, even in the presence’ of sini- 
lar guarantces in the constitutions of tie signatory powers, 


In regard to Uruguay = one of the most advanced and developed 
countrics in Letin america - there is pending a "drat" treaty of 
friendship, trade and navigation, wnich has‘ not been officially 
ratified by the Goverrment of this Republic, It would be interesting 
to inquire into the reasons for the failure to act on the sane, but 
in order to let you draw your own conclusions, I would like to read 
excerpts fron Articles 1, 5 and 6 of the pending "draft" treaty: 


From Article 1, Nationals of cither Party, within the terri- 
torios of the other Party, sliall be permitted (a) to travel 
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therein freely, and to reside at places of their choice; 

(b) to enjoy liberty of conscience; (c) to hold both private 
and public religious services; and (d) to gather and to trans- 
mit material for dissemination to the public abroad, and other- 
wise to comiunicate with other persons inside and outside, such 
territorics by mail, telegraph and other incans open to general 
public use, 


From Article 5. Nationals and companies of cither High Con- 
tracting Party shall be accorded, within the territorics of 

he other Party, national treatment with respect to : (a) ecn- 
gaging in conmercial, manufacturing, processing, financial, 
construction, publishing, scientific, educational, religious, 
philanthropic and professional activities; 


In conclusion, there are two treaties which have not bcen 
ratified yet by the other contracting party but which contain full 
guarantecs of religious freedom for nationals of hoth parties to the 
conpact, 11 over Latin America, with minor exceptions, there is a 
total absence of even an indirect mention of religious liberty in 

hese treatics, which operate for the benefit of both countrics, 
of both governments and of both human conmunitics, This is not the 
occasion to fix responsibility for these omissions, but it is time 
to go on record with our vigorous protest for this serious mistake 
in the broad outlook of human freedom, of which wo are participants 
and co-defendcrs, 


The inclusions of these clauses in treatics of friendship, 
trade and navigation will be beneficial to the nationals of both’ 
countries not only when travelling abroad but also in their reli- 
gious activitics at home, Our Latin American brethren could make 
very effective use of these clauses in thoir loval dealings with 

heir om goverrnmontal authorities, They know their strategy or 
will develop one, All we should do is to provide than with the 
tools to work their oim way out of the sad night of religious per- 
secution into the dawm of religious liberty, That is their task and 
our task, If we.are partners in Christ, we must share the glory as 
well as the tears and the sweat that make life in Christ more noble, 
richer and more abundant, 
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OFFICIAL DATA Ol] TREATIES OF FRIEUDSHIP, TRADE AND NAVIGATION 
WITH LATII AMERICAN COUNTRIES 
Provided by the Department of State, U. S, A. 


February 7, 1956 
Dear Mr, Yoder: 


A provision on religion vas first included in a United States 
treaty in the treaty of peace and commerce negotiated by John Adams 
with the iletherlands and signed in 1782, It provides freedom of 
conscience anc. urmolested worship, but subjects public worship to 
the laws of the host country, Like provisions were included in the 
1783 treaty with Sweden and the 1735 and 1799 treaties tith Prussia, 


In the series of treaties with the Latin American republics 
initiated by the United States in the 1820's, the provision on re- 
ligion assures little more than freedom of conscience, This pvrovi- 
sion was typical of our treaties until the late 1830's, Beginning 
in the latter period, some of our treaties contain a broader pro- 
vision, stipulating not only freedom of conscience, but the right 
to hold services both in private houses and "in the chapels or 
places of worship appointed for that purpose", In some of these 
treaties, it is clear that the worshipers may do the "appointing", 
in others that the host government may participate in that function, 
and in still others the party having authority to make the choice 
is doubtful, 


The national and most-favored-nation treatisent principle tas 
first applied to religious activities in the treaty series that 
began with the treaty of friendship, commerce and consular rights 
concluded with Germany in 1923, The provision is subject to a 
"Local laws" clause, however, which may throw a Ccoubt upon its 
effectiveness, The treaties of this series also contain a separate 
provision en freedom of conscience and worship comparable to those 
referred to above as having been utilized in the late 1930's and 
subseauently, 


Thirteen treaties in the present series, beginning in 1916, 
contain provisions on freedom of conscience and the right to hold 
services, line of these treaties also provide national and most- 
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-favored-nation treatment as to religious activities, while those 
with Greece and Ethiopia, provide only most-favored-nation treat- 
ment, that with Uruguay, provides only national treatment, and that 
with Iran provides neither national nor most-favored-nation treat- 
ment. 


A number of treaties were concluced without provisions on re- 
ligion, particularly in the »iddle and latter half of the 19th cen- 
tury, Information as to the reasons for such omissions is not readi-~ 
ly available, In vietr of the general nature of such treaties, this 
Goverment may not,’ in some cases, have proposed inclusion of pro- 
visions on religion, These treaties emphasize matters of commerce 
and navigation generally and some, consequently, contain few if any 
provisions relating to personal rights, 


The treaty of friendship, commerce and navigation with Haiti, 
signed at Port-au-Prince on April 29, 1955, which was submitted to 
the Senate for approval on June 22, 1955, does not contain provisions 
relating to religion, Although both Governments are devoted to the 
principle of religious liberty, differences developed during the ne- 
gotiation as to how the provisions on religion should be formulated, 
These differences could not be reacily resolved, and it was conse- 
quently decided not to include provisions on the subject. 


I hope this information is useful to you, 


Sincerely yours, 
(Signed) Harry W. Seamans 


Information Liaison Officer 
Public Services Division 


BAAUPLES OF FROVISICNS RELATING TO RELIGION 


182); - Colombia - treaty of peace, friendship, commerce and 
navigation 
Article XI, It is likewise agreed that the most perfect 
and entire security of conscience shall be enjoyed by the 
citizens of both contracting parties in the countries sub- 
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ject to the jurisdiction of the one and the other, without 
tneir being liable to be disturbed or molested on account 
of their religious betief, so long as thoy respect the laws 
and established usages of the country, 


Similar 
1825 
1/1828 


1831 
1/1832 


1836 
1/1839 
1/ i L819 


1851 
1.858 


1670 
1887 


provisions in following treaties: 


Central American - convention of peace, friendship, 
commerce, and navigation 

Brazil - treaty of peace, friendship, commerce and 
navigation 

Mexico - treaty of anity, commerce and navigation 

Cnile - convention ofpeace, friendship, commerce 
and navigation 

reru-Bolivian Federation = convention of peace, 
friendship, commerce, and navigation 

ucuador - treaty of friendship, commerce and navi- 
gation 

Guatemala - treaty of peace, friendship, commerce 
anc. navigation 

reru - treaty of friendship, commerce and navigation 

Bolivia = treaty of friendship, conmerce and navi- 
gation 

Haiti - treaty of amity, commerce anc navigation, 
and for the ex radition of fugitive criminals 

Peru - treaty of friendship, commerce and navigation 


ys) 


Peru = treaty of friendship, commerce and navigation 


1/,,1636 - Venezucla - treaty of friendship, comacrce and navigation 


Article XIV, The citizens of the United States residing in 
he territories of the Republic of Venezgucla shall enjoy the most 
perfect and entire security of conscience, without being annoyed, 
prevented, or disturbed on account of their rcligious belief, 








i Treaty in force in whole or in part, 


1/ Provisions relating to commerce and navigation have been terai-~ ' 
nated, but provisions of peace and friencship are still in force, 


tay ov rie ; 
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either shall they be annoyed, molested, or disturbed in the 
proper exercise of their religion in private houses, or in 

the chapels or places of worship appointed for that purpose, 
with the decorum due to divine worship, and with duc respect 


to the laws, usages, and customs of the country, 
Similar provisions in following treaties: 


71846 = Colombia = treaty of peace, friendship, com- 
merce and navigation 
1850 - Hl Salvador - treaty of peace, fricndship, com- 
merce and navigation 
Venezuela = treaty of amity, commerce, naviga- 
tion, and for the surrender of fugitive cri- 
minals 
Dominican Nepublic - convention of auity, con- 
merce, and navigation and for the surrender 
of fugitive criminals 
1870 - El Salvador - treaty of peace and friendship, 
cormerce and consular privileges 
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1051 = Costa Rica - treaty of amity, commerce and navigation 

Bre Cle Ait 4 , 5 « ley cial. Nouroe ai scurbed, molested, 
or annoyed in any manner on account of their religious belicf, 
nor in the prover exercise of their religion, either within 
their om private houses or in the places of worship destined 
for that purpose, agreeably to the system of tolerance estab- 
lished in the territories of the two high contracting parties; 
provided they respect the religion of the nation in which they 
reside, as well as the constitution, laws and customs of the 
country. “.. « 


Similar provision in following treaty: 


186), - Honduras - treaty of amity, commerce, and na- 
vicgation 


; 1853 - Argentina - treaty of friendship, commerce and navigation 


Article XIII, They shall not be disturbed, molested nor 
annoyed in any manner, on account of their religious belicfs, 
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nor in the proper exercise of their peculiar worship, either 
within their om houses or in their ow churches or chapels, 
which they shall be at liberty to build and maintain, in cone 
venicnt situations, to be approved of by the local Govermnent, 
interfering in no way with, but respecting the religion and 
customs of the country in which they reside, 


1859 - Paraguay - treaty of friendship, commerce, and navigation 


article XIV. The citizens of cither of the two contract- 
ing partics residing in the territorics of the other shall ene 
joy, in regard to their houses, persons, and properties, the 


protection of the Government in as full and ample a manner as 
native citizens, 


In like manner the citizens of each contracting party 
shall enjoy the territories of the other, full liberty of 
conscience, and shall not be molested on account of their re- 
Lieiousibeliel * 4 suk. 


1867 - licaragua - treaty of friendship, commerce and navigation 


Article XII, They shall not be disturbec, molested, or 
annoyed in any manner on account of their religious belicf, 
nor in the proper exercise of their religion, agrecably to the 
system of tolerance established in the territories of the high 
contracting partics; provided they respect the religion of the 
nation in which they reside, as wcll as the constitution, laws, 
and customs of the country. .. 


#1951 ~ Isracl - treaty of fricndship, commerce, and navigation 


Article IT, 

2, llationals of cither party, within the territories of 
the. other Party, shall be permitted . .. (b) to enjoy liberty 
of conscience; (c) to hold both private and public religious 
SOYFViCeS s..« . 

3. The provisions of the present Article shall be sub- 
ject to the right of either Party to apply measures that are 
necessary to maintain public order and necessary to protect 
the public health, morals and safety. 
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Article VIII, 

3, Nationals and companies of either Party shall be accor- 
ded national treatment and most-favored~nation treatment with 
respect to engaging in, .. religious, ., activities within 
the territories of the other Farty, and shall be accorded the 
right to form associations for that purpose under the laws of 
such other Farty ... 


Article XI, ° 

‘ 2... ¢ « nationals and companies of either Farty engaged 
in, «6 Toule0UsS ¢ . 4 activities within tne territories of 
the other Party, shall not be subject to the payment of taxes, 
fees or charges imposed upon or applied to income, capital, 
transactions, activities or any other object, or to require- 
ments wish respect to the levy anc collection thereof, within 
the territories of such other Party, more burdensome than 
those borne by the nationals and companies of such other Party, 

li, In the case of the companies of either Party engaged 

in trade or other gainful pursuit within the territories of the 
other Party, and in the case of nationals of either Party en- 
gaged in trade or other gainful pursuit within the territories 
of the other Party but not resident therein, such other Party 
shall not impose or apply any tax, fee or charge upon any in- 
came, capital or other basis in excess of that reasonably 
allogable or apportionable to its territories, nor grant de- 
ductions and exemptions less than those reasonably allocable 
or apportionable to its territories, A comparable rule shall 
apply also in the case of companies organized ‘and operated 
exclusively for... religious . .«. purposes. 


(It is noted that only the provisions specifically relating 
to religion are indicated above, However, certain general pro- 
visions, such as those relating to the acquisition of proper- 
ty by companies, are also applicable.) 


Provisions basically similar to, but with various forrmlations 
of, those contained in the 1951 treaty with Israel are included 
in the following treaties: 
19h9 - Uruguay - treaty of friendship, commerce and econo- 
mic development - Approved by the Senate, but not 
yet in force (Includes 2 nationel treatment pro- 
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vision, but not a most-favored-nation treatment pro- 
vision respecting religious activities) 


A951 = Colombia - treaty of friendship, commerce and naviga- 
tion - lot yet in force; withdrawn from the Senate 
for further negotiation 

#956 - Nicaragus - treaty of friendship, commerce and naviga- 
tion - Will be submitted shortly to the Senate for 
approval 
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